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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

WAYNE KIRK WARNER,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

NO. 46433-2018
ADA COUNTY NO. CR0l-17-53803

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Following a jury trial, the jury trial found Wayne Kirk Warner guilty of felony possession
of a controlled substance. The district court imposed a unified sentence of seven years, with two
years fixed, suspended the sentence, and placed Mr. Warner on probation for a period of seven
years, with Mr. Warner able to request early release after three years. On appeal, Mr. Warner
asserts the district court abused its discretion when it imposed his underlying unified sentence.
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Statement of the Facts & Course of Proceedings
At Mr. Warner's jury trial, Ada County Sheriffs Office Deputy Beardall testified that he
saw a truck run a stop sign one night, and he followed the truck to initiate a traffic stop. (See
Tr., p.205, L.25 - p.209, L.18.) Deputy Beardall testified that, as the truck was pulling over, he
saw the driver throw a small baggy out of the window. (See Tr., p.210, L.7 - p.211, L.1.) The
deputy found the baggy in the center of the road and noticed there was a white powdery
substance inside. (See Tr., p.211, Ls.2-15.) He contacted the driver of the truck, Mr. Warner,
who stated he did not know about the baggy.

(See Tr., p.211, L.25 - p.213, L.1.)

Deputy Beardall arrested Mr. Warner for possession of a controlled substance. (See Tr., p.213,
Ls.12-23.) Other deputies and a drug dog were on scene, and the drug dog alerted on the driver's
side door of the truck. (See Tr., p.214, L.4 - p.215, L.7.) An Ada County Sheriffs Office
forensic scientist testified the substance from the baggy contained methamphetamine.

(See

Tr., p.230, L.13 -p.238, L.14.)
Mr. Wamer testified that his wife had lent his truck to his stepson, and he went to get the
truck because the stepson had already trashed another car. (See Tr., p.249, L.7 - p.252, L.3.)
When he jumped in the truck to take it home, he noticed jackets and other items behind the seats
and in the bed of the truck that did not belong to him. (See Tr., p.253, L.14 - p.254, L.11.)
Mr. Warner testified that, when he pulled over, he rolled down his window because he thought
the officer was going to want to speak with him. (See Tr., p.255, Ls.8-11.) He testified he did he
did not own the baggy, touch the baggy, or throw the baggy out the window, and he did not
know that the baggy was there or that anything flew out of the window. (See Tr., p.255, L.15 p.256, L.24.)
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The State charged Mr. Warner with one count of possession of a controlled substance,
felony, I.C. § 37-2732(c). (R., pp.19-20.) Mr. Warner pleaded not guilty. (R., p.23.)
Mr. Warner filed a motion to suppress, which the district court denied after a hearing.
(R., pp.34-37, 81-87.) The case then proceeded to a jury trial. (See R., pp.93-103.) At the
conclusion of the jury trial, the jury found Mr. Warner guilty of possession of a controlled
substance. (See R., p.146.)
At the sentencing hearing, Mr. Warner recommended the district court impose a unified
sentence of four years, with one year fixed, suspend the sentence, and place him on probation.
(See Tr., p.296, L.19 – p.298, L.18.) The State recommended the district court impose a unified
sentence of five years, with two years fixed, and retain jurisdiction. (See Tr., p.295, L.11 –
p.296, L.15.) The district court imposed a unified sentence of seven years, with two years fixed,
suspended the sentence, and placed Mr. Warner on probation for a period of seven years, with
Mr. Warner able to request early release after three years. (R., pp.153-160, 164-72 (Corrected
Judgment of Conviction and Order of Probation); see Tr., p.301, L.21 – p.315, L.6.)
Mr. Warner filed a Notice of Appeal timely from the district court’s Corrected Judgment
of Conviction and Order of Probation. (R., pp.179-81.)
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ISSUE
Did the district court abuse its discretion when it imposed an underlying unified sentence of
seven years, with two years fixed, upon Mr. Warner following his conviction for possession of a
controlled substance?

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Underlying Unified Sentence Of
Seven Years, With Two Years Fixed, Upon Mr. Warner Following His Conviction For
Possession Of A Controlled Substance
Mr. Warner asserts the district court abused its discretion when it imposed his underlying
unified sentence of seven years, with two years fixed, rather than follow his recommendation by
imposing an underlying unified sentence of four years, with one year fixed. (See Tr., p.296, L.19
- p.298, L.18.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving "due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest." State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, "[w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence." State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Warner does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Warner must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the

individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, "[w ]hen reviewing the length of a
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sentence ... consider[s] the defendant's entire sentence." State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will "presume that the fixed portion of the sentence will be the
defendant's probable term of confinement." Id.
Mr. Warner asserts his underlying unified sentence is excessive considering any view of
the facts, because the district court did not adequately consider mitigating factors. Specifically,
the district court did not adequately consider Mr. Warner's work ethic.

Before the instant

offense, Mr. Warner had owned several businesses in Boise. (See PSI, p.17.) While out on
pretrial release, Mr. Warner began working as a mechanic for a farm in Oregon. (See PSI, pp.1617.) At a motion to revoke bond hearing, Mr. Warner's counsel explained that when Mr. Warner
was arrested, he gave his stepson his accounts information to bond him out, and the stepson
bonded him out but also "decided to wipe out his bank accounts and put my client and his wife in
high financial stress." (Tr., p.9, L.21 - p.10, L. 1.) Defense counsel told the district court that
Mr. Warner and his wife "moved to Oregon because they had nowhere else to go, and that was
the only place he had any job prospect." (Tr., p.10, Ls.2-4.)
Julian Lafayette, owner of Willamette Valley Farm, wrote that Mr. Warner "has worked
for me for 6 months as [a] mechanic. His work hours are daylight hours, sometimes 60 hours a
week, as needed."

(Letter from Julian Lafayette, Oct. 1, 2018.) 1 Mr. Lafayette stated that

Mr. Warner "has been a hard working, dependable employee and always comes when called,"
and that he "is willing to take on any job presented to him at any hour." (Letter from Julian
Lafayette.) Further, Mr. Lafayette was "fortunate and [grateful] to have a person of his expertise
and enthusiasm in this difficulty industry of farming." (Letter from Julian Lafayette.) While

1

The Letter from Julian Lafayette is attached to the district court's Sealed Order Correting
Information in Presentence Report, the subject of a Motion to Augment the Record filed
contemporaneously with this Appellant's Brief
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Mr. Lafayette was aware of Mr. Warner's legal issues, he was "surprised since he is such a
reliable employee." (Letter from Julian Lafayette.)
Similarly, Wayne Hoffinan, a "subcontract mechanic for Willamette Valley Farm[] for
over 25 years," wrote Mr. Warner "has exhibited a hard-working, flexible, and sober work
ethic." (Letter from Wayne Hoffinan.) 2 Mr. Hoffman reported that Mr. Warner was at work "on
time, even as needed on call since [the] farm industry has many instances unforeseen." (Letter
from Wayne Hoffinan.) According to Mr. Hoffinan, Mr. Warner's "absences are felt every trip
he takes to Boise, as his time gone takes away from my own clients as I try to keep Farm
Equipment going in his absence. He works great with other members of the farm team and is
always there when called upon." (Letter from Wayne Hoffman.)
At the sentencing hearing, Mr. Warner's counsel informed the district court: "Wayne is
still working a lot right now. They're still harvesting. He's working 7:00 a.m. to 10:00 p.m.
baling hay. He has been working seven days a week. Since they haven't gotten that done yet.
He normally works around 60 hours a week." (Tr., p.298, Ls.3-8.) Moreover, Mr. Warner told
the district court: "I really like where I work and I'm becoming a very significant part of the
team. I know they miss me when I'm gone." (Tr., p.301, Ls.11-14.)
The district court also did not adequately consider the fact that the instant offense is
Mr. Warner's first felony. While Mr. Warner has eighteen misdemeanor convictions, the instant
offense is his first felony conviction. (See PSI, pp.5-11.)
Additionally, the district court did not give adequate consideration to Mr. Warner's
support from his family. During the presentence investigation, Mr. Warner reported he was

2

The Letter from Wayne Hoffinan is also attached to the Sealed Order Correcting Information in
Presentence Report.
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"very satisfied" in his relationship with his wife, Diane Warner. (PSI, p.13.) At the sentencing
hearing, Mr. Warner's counsel told the district court: "His wife is in the courtroom to support
him today. She's always been a constant source of support for him." (Tr., p.298, Ls.12-14.)
Because the district court did not adequately consider the above, mitigating factors,
Mr. Warner asserts his underlying unified sentence is excessive considering any view of the
facts. Thus, the district court abused its discretion when it imposed Mr. Warner's underlying
unified sentence of seven years, with two years fixed, rather than follow his recommendation by
imposing an underlying unified sentence of four years, with one year fixed.

CONCLUSION
For the above reasons, Mr. Warner respectfully requests that this Court reduce his
underlying sentence as it deems appropriate.
DATED this 17th day of May, 2019.

Isl Ben P. McGreeyy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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